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Question 1 
Consider the following hypothetical situation: 


On the evening of 26 January 2016, Ms Ambra Alvin parked her car in a designated parking area in 
Merchant Street in the centre of Newcastle, NSW. She then went shopping, but coming back she 
found the windscreen and front part of the car shattered by a stone. Angered by the turn of events, 
Ms Alvin asked three bystanders, Mark Noel, Elizabeth Stanton and Paul Tifft, whether they could tell 
her what had happened. Mr Noel said that a stone had suddenly fallen from a house located in front 
of the car park, hitting the car and damaging its windscreen and front part. Ms Stanton, instead, 
declared she had seen three men lifting a stone from a nearby flowerbed and dropping it on the car. 
Finally, Mr Tifft stated he had seen a bulldozer fixing a nearby area of the cark park lifting the stone 
and dropping it on the car; Mr Tifft further held that a car going at 70 mph in the car park, well-above 
the limit of 40 mph, might have distracted the operator of the bulldozer, inducing a mistake. Ms Alvin 
called the police and told a policeman what she had heard from the three bystanders. The policeman 
took notes and called a mechanic, who came and pulled the car to his workshop for repair. 


Based on the version of the facts provided by Mr Tifft, on 10 February 2016, Ms Alvin brought an 
action against Road & Road in the competent local court to recover damages. Road & Road is the 
company that was subcontracted by the Municipality of Newcastle and had been tasked with fixing 
the car park. Since Mr Tifft passed away on 13 February, at trial Ms Alvin requested the admission of 
the transcript of her own declaration to police about Mr Tifft’s statements (1). Ms Alvin also called the 
mechanic to testify. Road & Road requested the admission of Ms Alvin’s declaration to police about 
the statements of Ms Stanton (2) and Mr Noel (3). Ms Alvin also called Mr Noel and Ms Stanton as 
witnesses. Mr Stanton’s subsequent testimony (4) confirmed the declaration of Ms Alvin, whereas Mr 
Noel witnessed he had seen the stone being dropped on the car by a bulldozer, whose operator had 
been distracted by a car going at 60 mph in the car park, well-above the speed limit of 40 mph (5). 
Based on a conversation with Ms Alvin and his expertise as to car accidents, the mechanic witnessed 
that a bulldozer had dropped the stone on the car from a height of around 2 m and it was the stone 
that tore the car apart (6). 


Assess the admissibility of pieces of evidence (1)-(6). 


Question 2 


Provide a critical opinion on the following: 


89 The reasoning in Pfennig applied the “no rational explanation” test to a common law principle that 
probative value outweighs prejudicial effect. That reasoning is, in my opinion, inapplicable to a 
statutory test that probative value substantially outweighs prejudicial effect. 

R v Ellis (2003) 58 NSWLR 700 


Please remember - This examination paper MUST BE HANDED IN. Failure to do so will result in the 
cancellation of all marks for this examination. 
Writing your name and number on the front will help us confirm that your paper has been returned. 


